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BY ELECTRONIC MAIL (phillip.demartino@state.ma.us)
AND FIRST CLASS MAIL
Mr. Phil DeMartino
Senior Technical Assistance Planning Coordinator
MA Department of Housing & Community Development
100 Cambridge Street
Boston, i|i4{02114
Re

"Hanover Weston" Comprehensive Permit Application, Decision of the
Weston Board of Appeals Invoking "Safe Harbor" Pursuant to 760 CMR 56.03

Dear Mr. DeMartino:

As you know, the firm of KP Law, P.C. represents the Town of Weston as Town Counsel. I
write on behalf of the Board of Selectmen to express the Board of Selectmen's concem about, and
objection to, the content of the October 9,2019letter from the Department of Housing and
Community Development ("Department"), enclosed herewith, claiming that the Weston Zoning
Board of Appeals failed to comply with notice requirements concerning the Town's claim of 'osafe
harbor" status.

Of course, this correspondence is not intended to address the Department's ultimate
determination on the substantive matters at issue; this is not the proper forum for such
action. Rather, the Town's objection relates to the Department's repeated assertions in the October
9,2019letter that the Board of Appeals did not properly provide the Department with the Board's
assertion of "safe harbor".
On September 26,2079, the Department requested that the Weston Town Planner submit
proof that the Board's assertion of "safe harbor" was, in fact, provided to the Department. Less than
four hours later, by e-mail dated September 26,2019 (2:43 pm),I provided proof of delivery to the
Department, and proof of receipt by the Department, of the Board's "safe harbor" assertion. Such
proof, in the form of a date-stamped certified letter receipt, together with my legal assistant's initials,
along with the printout from the United States Postal Service's tracking system that the letter was
delivered to the Department at an exact time and date, is unassailable. There is no better evidence
that could be provided to prove that the Town properly submitted its letter to the Department, and
that the Department received such correspondence.
Where the proof of mailing and delivery are undebatable, it is troubling that the October 9,
2019 letter continues to insist that the Board failed to provide notice. As I raised in my September
26,2019 e-mail providing the evidence requested, over two weeks passed between the date the
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Town submitted the Board of Appeals' support for the oosafe harbor" assertion and the date the
Town Planner received the Department's correspondence claiming not to have received the materials
and requesting proof of delivery. It is difficult to understand how that claim could even be made on
September 26,2079, as it is obvious that the applicant's opposition would not have been sent had the
o'safe
harbor". The Town's concern about this issue is
Board not properly submitted its claim of
underscored by the fact that although the Department demanded proof of delivery to the Department,
it never requested a copy of the substantive materials at issue, the Zoning Board of Appeals'
assertion of "safe harboro'.
As indicated above, based upon the facts at issue here, no conclusion can be reached other
than that the Department's October 9,2019letter is simply incorrect with respect to the Town's
submission. Where the Department is in receipt of both proof of mailing and proof of delivery of the
August 27,2019 certified mailing, and has been since September 26,2019, at the absolute latest, it is
difficult to understand how, or why, the October 9,2019letter continues to assert that the Town of
Weston or its attorneys failed to properly notify of the Zoning Board of Appeals' "safe harbor"
declaration. Such statements are untrue and entirely at odds with the objective evidence submitted to
the Department and in its possession for nearly two weeks before the October 9,2019letter was
issued.
On behalf of the Town of Weston and its Zoning Board of Appeals, therefore, we
respectfully request that the Department, forthwith and in no event later than 10 days, revise the
October 9,2019 letter to delete the multiple incorrect assertions therein regarding delivery of the
above-noted materials.
Thank you for your courtesy in this matter.

Very truly yours,

w;Jfo,1 lh'(Q
Jonathan D. Witten
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Linda Balzotti, Manager, Division of Community Services
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